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. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H. R. 3616] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3616) for the relief of the Pacific Fruit Express Co., having 


considered the same, reports favorably thereon, without amendment, 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay to the Pacific 
Fruit Express Co., a corporation of the State of Utah, $135,000, only 
after the company has, in accordance with the terms of the formal 
contract tendered on August 11, 1950, by the United States to the 
company, abandoned and transferred to the United States all right, 
title, and interest in and to facilities owned by the company in Wallula, 
Wash., and surrendered to the United States the lease which exists 
between the company and the Union Pacific Railroad Co. for property 
in Wallula, Wash. The payment of such sum shall be in full settle- 
ment of all claims of the eompany against the United States arising 
out of the flooding of Wallula, Wash., in connection with the con- 
struction of the McNary Dam. 


STATEMENT 


Pacific Fruit Express Co. furnishes to Union Pacific Railroad Co. 
and Southern Pacific Co., under contract, refrigerator cars for the 
transportation of perishable shipments, and also furnishes icing serv- 
ice for such shipments both initially and while in transit. For this 
purpose, the Pacific Fruit Express Co. has established and maintains 
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numerous icing stations on Union Pacific and Southern Pacific rail- 
road lines, including one at Wallula, Wash. 

The Pacific Fruit Express Co. Wallula ice plant and related facili- 
ties were established about 1915 and have been enlarged since that 
time. They occupy land leased by the Pacific Fruit Express Co. from 
the Union Pacific Railroad Co. The current lease was made in 1932 
and runs for an indefinite period, subject to termination by either 
party on 30 days’ notice. Such lease has not been terminated and is 
presently in full force and effect. A brief description of the Wallula 
properties is attached, together with a set of photographs showing the 
general lay-out and condition of the facilities. 

Ice manufacturing, storage, and related icing facilities owned by 
the Pacific Fruit Express Co., such as exist at W allula, are, in effect, 
instrumentalities used in performing Pacific Fruit Express Co.’s con- 
tractual obligations to the railroads and are a vital and, in fact, an 
integral part of the railroad perishable transportation business. 

Wallula and the surrounding area will be entirely submerged by 
the Columbia River upon completion of the Government’s McNary 
Dam, now under construction. This will compel abandonment by 
both Union Pacific Railroad Co. and Pacific Fruit Express Co. of 
their property and facilities in this area. Except for this govern- 
mental action and intervention, the Pacific Fruit Express Co.’s facil- 
ities would continue to be used indefinitely. 

The Government, through its district engineer at Walla Walla, 
Wash., opened negotiations separately with the Union Pacific Rail- 
road Co. and the Pacific Fruit Express Co. early in 1949 to acquire 
from them necessary property and rights for McNary Dam and 
backwater resulting therefrom. Contract between the Government 
and the Union Pacific Railroad Co. was signed late in 1949. That 
contract obligates the Union Pacific Railroad Co. to abandon and 
convey to the Government certain of its property and facilities, in- 
cluding the Wallula vard in which the Pacific Fruit Express Co. plant 
and facilities are located, and the same contract obligates the Govern- 
ment to contract separately with and obtain releases from all tenants 
of the Union Pacific Railroad Co. having compensable interests. 

Negotiations between the Government and the Pacific Fruit Express 
Co. culminated in offer by the Government to pay the Pacific Fruit 
Express Co. $135,000 for abandonment and transfer to the Govern- 
ment of all Pacific Fruit Express Co. facilities at Wallula and sur- 
render of the Pacific Fruit Express Co. lease on Union Pacific Railroad 
Co. property at that location. In arriving at this figure of $135,000, 
Pacific Fruit Express Co. engineers claimed a somewhat higher value, 
the Government engineers estimated and claimed a lower value, and 
the final mutually agreed upon figure was accepted by both sides as a 
fair compromise. 

The Pacific Fruit Express Co. accepted the Government’s offer of 
$135,000, and the Government sent Pacific Fruit Express Co., for 
execution, a formal contract embodying terms of the settlement. 
This contract was in process of execution when the Government 
withdrew its offer and notified the Pacific Fruit Express Co. that 
“no basis exists for entering into the proposed agreement with your 
company.’’ The Government gave as its sole reason for this action, 
its opinion that the Pacific Fruit Express Co. has no “compensable 
interest’ because it occupies Union Pacific Railroad Co. property as 
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a “tenant at will.” This reversal of the Government’s attitude 
occurred long after it had signed its contract with the Union Pacific 
Railroad Co. 

Thus, the Pacific Fruit Express Co. is compelled to choose between 
uncompensated abandonment and loss of its entire Wallula plant— 
conceded by the Government to be worth $135,000—or removal at 
large expense to itself of equipment capable of salvage, and abandon- 
ment of its remaining property which consists principally of frame 
buildings and concrete foundations. ; 

To remedy this inequitable situation, legislation as proposed by bill 
H. R. 3616 is desirable and necessary, properly and fairly to compen- 
sate the Pacific Fruit Express Co. for the loss it will sustain by the 
Government’s action and intervention. 

Therefore, your committee recommends favorable consideration of 
the bill. 


DEPARTMENT OF THE ARMY, 
Washington 25, D. C., July 6, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cexver: Reference is made to your request to the Department of 
the Army for an expression of views with respect to H. R. 3616, Eighty-second 
Conyress, a bill for the relief of the Pacific Fruit Express Co. 

The Department of the Army has considered the above-mentioned bill. 

The purpose of the bill is to direct the Secretary of the Treasury to pay to the 
Pacific Fruit Express Co. the sum of $135,000; such sum to be paid only after the 
company has, in accordance with the terms of the formal contract tendered on 
August 11, 1950, by the United States to the company (1) abandoned and trans- 
ferred to the United States all right, title, and interest in and to facilities owned 
by the company in Wallula, Wash., and (2) surrendered to the United States the 
lease which exists between the company and the Union Pacific Railroad Co. for 
property in Wallula. Payment of the above-mentioned sum shall be in full 
settlement of all claims of the company against the United States arising out of 
the flooding of Wallula in connection with the construction of the McNary Dam. 

The Pacific Fruit Express Co. occupies a portion of the right-of-way of the 
Union Pacific Railroad lying within the McNary lock and dam project. This 
project will require the relocation of a portion of the railroad thereby rendering 
useless the improvements of the company. The company occupies the railroad 
property pursuant to a lease dated August 29, 1932. The lease runs for an 
indefinite period subject to termination on 1 month’s notice by either party. 
During 1949 the Government negotiated a contract with the Pacifie Fruit Express 
Co. looking to the acquisition of its improvements. These negotiations cul- 
minated in an offer of the company to convey the improvements for $135,000. 
Subsequently, in a decision dated August 4, 1950, No. B—95043, the Comptroller 
General of the United States ruled in a somewhat similar case that there was 
no legal liability on the Government to make payment for the property of a 
lessee occupying premises in substantially the same fashion as the Pacific Fruit 
Express Co. occupies the railroad property in this case. Since the circumstances 
here are not identical with those covered by the Comptroller General’s opinion, 
this Department is requesting an opinion of the Comptroller General as to whether 
payment may be made to the company. 

In view of the foregoing it is recommended that action on this measure be 
withheld until the Comptroller General has ruled on this question. 

Enactment into law of this measure would involve the expenditure of $135,000 
Federal funds. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
FRANK Paces, Jr., 
Secretary of the Army. 
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DEPARTMENT OF THE ARMY, 
Washington 25, D. C., November 15, 1961. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives. 


Dear Mr, Cevuer: Reference is made to your request to the Department of 
the Army for an expression of views with respect to H. R. 3616, Eighty-second 
Congress, a bill for the relief of the Pacific Fruit Express Co. On July 6, 1951, 
your committee was furnished a report setting out the facts and circumstances 
which gave rise to the introduction of this measure. In view of the fact that the 
question of whether payment could be made to the Pacific Fruit Express Co. was 
before the Comptroller General of the United States for decision, that report 
recommended that action on the measure be withheld until the Comptroller 
General] had made his ruling. 

Under date of August 17, 1951, the Comptroller General ruled that there is 
no legal liability on the Government to make payment for the property, of the 
Pacific Fruit Express Co. In the absence of any legal liability on the part of the 
United States to compensate the company, it remains for determination as to 
whether the equitable considerations involved justify the relief proposed. The 
Department of the Army believes that this determination is more appropriately 
a responsibility of the Congress. 

Enactment into law ot this measure would involve the expenditure of $135,000 
Federal funds. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
ARCHIBALD 8. ALEXANDER, 
Acting Secretary of the Army. 





CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 17, 1951. 
B—104527. 
The honorable the SECRETARY OF THE ARMY. 

My Dear Mr. Secretary: Reference is made to your letter of July 5, 1951, 
requesting to be advised whether, under the circumstances described therein, the 
United States is required to compensate the Pacific Fruit Express Co. for the 
acquisition or relocation of its buildings and facilities located on land to be acquired 
by the United States in eonnection with the construction and operation of the 
MeNary Dam and lock project on the Columbia River in the States of Washington 
and Oregon. 

It is stated that in connection with this project it is necessary to relocate por- 
tions of the railroad right-of-way and trackage of the Oregon-Washington Railroad 
& Navigation Co. and its lessee, the Union Pacific Railroad Co., and therefore. a 
contract was entered into between the railroad companies and the United States 
on November 1, 1949, which provides, among other things, that upon relocation 
of the railroad trackage the railroad companies will quitclaim and release to the 
United States all their right, title, and interest in and to the lands and rights-of- 
way affected by the contract. Article II (i) thereof provides as follows: 

“The Government, without expense to the Railroad, except as otherwise pro- 
vided herein as regards the Western Jnion Telegraph Company’s facilities, will 
enter into a separate agreement, with all persons, firms, and corporations who 
have any compensable interest or right in railroad property or facilities thereon, 
including any and all public utilities, industries, or others having lawful rights to 
use or occupy said property within the limits of the McNary Dam; and the Gov- 
ernment, without expense to the Railroad, will obtain release of any and all such 
rights and interests.” 

It is stated further that by an agresment dated August 29, 1932, the Oregon- 
Washington Railroad & Navigation Co. leased to the Pacific Fruit Express Co. 
certain lands within the area of the railroad’s property now being relocated by the 
United States, upon which the Pacific Fruit Express Co. has constructed an icing 
plant and facilities for the purpose of cing refrigerator cars, etc. Such lease pro- 
vides in pertinent part that it shall continue in full force and effect for a period 
of 1 year and thereafter until terminated on the last day of any month by either 
party giving to the other party written notice on or before the last day of the pre- 
ceeding month of its intention to terminate the lease agreement. The lease also 
provides that, within 30 days after termination of the lease howsoever, the lessee 
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shall, at its own expense, remove from the leased premises all property not be- 
longing to the lessor. 

It is reported that, pursuant to the provisions of article II (i) of the contract 
dated November 1, 1949, quoted above, the Department of the Army entered into 
negotiations with the Pacific Fruit Express Co. for the purchase of its buildings 
and facilities located on the leased premises. As a result of such negotiations an 
agreement was reached whereby the Pacific Fruit Express Co. agreed to convey all 
its right, title, and interest to the United States for a consideration of $135,000. 
However, question as to whether such payment properly may be made arises by 
reason of decision of this Office, B—95443, dated August 4, 1950, wherein, under 
facts similar to those involved here, it was concluded that the tenancy—being for 
an indefinite or uncertain term subject to termination by either party—constituted 
a tenancy at will so that there existed no legal liability on the part of the Govern- 
ment to compensate the lessee for property located on the right-of-way acquired 
by the Government pursuant to a voluntary agreement with the railroad company. 

The lessee in the instant case urges that such decision is not applicable here in 
that the landlord-tenant relationship is merely incidental to the broader contrac- 
tual relationship between the Pacific Fruit Express Co. and Union Pacific Railroad 
Co. whereby the Pacific Fruit Express Co. supplies refrigerator cars and performs 
icing of perishable shipments in course of transportation by the railroad. 
Secondly, the Pacific Fruit Express Co. contends that the contract between the 
railroad company and the Government, considered in the earlier decision, was 
made without reference to any lessee upon the railroad property whereas in the 
instant case article II (i) of the contract, quoted above, states that the Govern- 
ment will enter into a separate agreement with all persons having a compensable 
interest in the railroad property or facilities thereon and without expense to the 
railroad obtain release of any and all such rights and interest. The lessee also 
points out that in the earlier decision the railroad had notified the tenant of its 
intention to terminate the lease whereas the lease of the Pacific Fruit Express Co. 
has not been terminated. 

It is stated in your letter that, in view of the provisions of the several contracts 
here involved, it appears to your Department that the Government is under an 
obligation to Pacific Fruit Express Co. to acquire or relocate its icing plant and 
facilities in connection with the removal of the railroad facilities. 

An examination of the icing contract and the car-hire contract, copies of which 
were enclosed with your letter, discloses nothing therein which refers to the lease 
here in question or which in any way affects the terms of such lease. The fact 
that such contractual relationship exists between landlerd and tenant would 
appear to have no more effect on the tenancy under the lease than would similar 
contracts between the tenant and any other person or firm. Accordingly, and 
since it does not appear that the lease considered herein differs in any material 
respect from the lease considered in decision B-95443, referred to in your letter, 
it is the view of this Office that, for the reasons stated in such decision which need 
not be reiterated here, such lease likewise creates only a tenancy at will. It was 
further held in the said decision that a lessee occupying land as a tenant at will 
did not possess such an interest in the land as to be entitled to compensation for 
such interest upon the purchase of the land by the Government regardless of 
whether the lease were terminated by the vendor by proper notice to the tenant 
prior to its sale of the land or by operation of law, provided, of course, that in 
either case the tenant were given opportunity to timely remove the structures 
located thereon. Such decision appears clearly applicable to the facts considered 
herein and consequently neither article II (i) of the contract nor the failure of the 
railroad company to terminate the lease furnishes anv legal basis for the payment 
by the Government of any sum to the Pacific Fruit Express Co. 

With respect to your suggestion that the decision of August 4, 1950, be amplified 
so that it may serve as a guide in consideration of future cleims of a similar nature, 
since the determination of whether the lessee has a compensable interest depends 
upon a number of factors in each case, including the terms of the agreement or 
lease under which the lessee was in possession of the involved property, it is 
believed that a definite rule for the settlement of such claims cannot well be formu- 
lated and it is suggested that if there be any question as to the propriety of pay- 
ment, an advance decision with respect thereto be requested or that the claim 
be submitted to this Office for direct settlement. 

Sincerely yours, 





Comptroller General of the United States. 
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Brier Description or Paciric Frurr Express Co.’s Ice-MANUFACTURING 
PLANT AND Revatep Faciities at WaLiuLa, WaAsH. 


The properties known at the Wallula ice-manufacturing plant of the Pacific 
Fruit Express Co. consist of a group of buildings and structures occupying an 
area about 700 feet long by 150 feet wide, situated alongside the Union Pacific 
Railroad at the town of Wallula, Wash. 

This location is about 1 mile from the easterly bank of the Columbia River and 
16 miles upstream from McNary Dam, now nearing completion. Normal eleva- 
tion of the lake which will be created by McNary Dam is 340 feet above sea 
level, and at this elevation the site of the Wallula ice-manufacturing plant will be 
flooded to a depth of 14 feet. 

The principal building of the group is the ice-manufacturing and storage build- 
ing, about 165 by 117 feet, housing three ammonia compressors, refrigeration 
coils, freezing cans, crane, motors and accessory equipment with space for storage 
of 7,000 tons of ice. The daily manufacturing capacity of the plant is 65 tons. 
A condenser structure, occupying an area 18 by. 25 feet adjoining the manufac- 
turing and storage buildings, completes the main features of the ice-manufacturing 
equipment. 

For water supply, there is a 75,000-gallon concrete reservoir, 30 by 48 feet, with 
pumping equipment and necessary housing. 

In addition to these principal structures, the properties include seven smaller 
buildings on the order of about 16 by 30 feet, serving the purpose of supply, stor- 
age, garage, blacksmith shop, office, and the plant manager's residence. Finally, 
there are eight minor buildings or sheds on the order of 6 by 8 feet to 8 by 20 feet, 
which are used as tool and equipment sheds, bunkhouse facilities, and for miscel- 
laneous commissary purposes. 

In addition to all these structures there is an icing platform, which is a wooden 
trestlelike structure, equipped with conveyor chain and electric motor for the 
purpose of transferring ice from the storage rooms and placing it in bunkers of 
refrigerator cars. This icing platform is of sufficient length to permit icing of 15 
cars at oné time. 

The plant has been operated normally at a high capacity factor, and during 
the last 8 vears has supplied from 12,000 to 20,000 tons of ice annually with an 
annual average of 16,300 tons. 





MEMORANDUM ON H. R. 3616 (FoR THB RELIEF OF Paciric Fruir Express Co.) 


(Submitted by L. W. Hobbs, attorney for the Pacific Fruit Express Co., Portland, 
Oreg.) 


PURPOSE OF H. R. 3616 


H. R. 3616 was introduced for the purpose of authorizing the payment to 
Pacifie Fruit Express Co. of the agreed value of its facilities at Wallula, Wash., 
which will be taken by the United States through flooding in connection with the 
construction of the McNary Dam. The amount which the bill authorizes to be 
paid, $135,000, is the value of the facilities to be taken as agreed to by the Army 
engineers and Pacific Fruit Express Co. 


PACIFIC FRUIT EXPRESS CO. 


Pacific Fruit Express Co., hereinafter called “Express Co.,”’ was incorporated 
under the laws of the State of Utah in 1906. One-half of its capital stock is owned 
by Union Pacific Railroad Co. and one-half by Southern Pacific Co. 

The Express Co. owns a very large number of railroad refrigerator cars used ip 
the transportation of perishable shipments. It also owns and operates ice storage 
and manufacturing plants and other service facilities at numerous points along the 
rail lines of the Union Pacific and Southern Pacific. 

Under contract with the Union Pacific and Southern Pacific, the Express Co. 
furnishes those companies with refrigerator cars and icing and other services 
related to the transportation of perishables, including the furnishing of necessary 
ice at point of shipment and at stations along the route of transportation where 
replenishment of ice is necessary. <A copy of this contract is on file with the 
committee. 


ee 
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THE EXPRESS CO.’S8 WALLULA PLANT 


One of the places along the Union Pacifie at which an ice-manutacturing plant 
and related facilities are owned and operated by the Express Co. is Wallula, 
Wash. 

This icing plant and related facilities were established about 1915. Since that 
time they have been used exclusively and continuously in furnishing ice to refrig- 
erator cars transported by the Union Pacific. From time to time since omgimal 
construction the facilities have been enlarged and improved. 

The Wallula plant and facilities are located upon land owned py tne Union 
Pacific and immediately adjacent to its railroad tracks. 

The land thus occupied by the Express Co. is under lease from the Union 
Pacific. The current lease, which is still in effect, was entered into in 1932. By 
its terms it continues in full force and effect until terminated by either party 
thereto on 30 days’ notice. 

A description of the properties comprising the Wallula plant and facilities of 
the Express Co. is attached hereto, marked ‘Exhibit A.’’ A set of photograyhs 
of the plant and facilities has been filed with the committee. 

The joint-ownership interest of the Union Pacific in the Express Co., and the 
Union Pacific’s dependency upon the Express Co.’s service and facilities, made 
unnecessary a lease for a long term in order to justify the Express Co. in erecting 
substantial facilities upon land of the Union Pacific. The transportation of 
perishable shipments by the Union Pacific in the territory required that such 
icing facilities be available to it at all times at or near Wallula. These circum- 
stances eliminated any possibility that the lease with the Express Co. would be 
summarily terminated. While the Union Pacific might have granted the Express 
Co. use of its land under a long-term lease of definite duration, or have conveyed 
the land to it, a lease for an indefinite period, terminable on 30 days’ notice, was 
deemed more advantageous to both parties. 

Upon completion of the McNary Dam all of Wallula and the surrounding area, 
including extensive railroad facilities of the Union Pacific and the icing plant and 
facilities of the Express Co., will be entirely submerged by the Columbia River, 
But for the compulsory abandonment of the railroad facilities of the Union 
Pacific, the icing plant and facilities of the Express Co. would continue to be used 
indefinitely by the Express Co. in servicing cars transported by the Union Pacific. 


NEGOTIATIONS WITH THE GOVERNMENT 


Early in 1949 the Government, through the Army engineers, opened negotia- 
tions separately with the Union Pacific and the Express Co. to acqiure the property 
and rights of each which would be taken by the construction ot MeNary Vam 
and the backwater resulting therefrom. 

A contract between the Union Pacific and the Government was executed late 
in 1949. It obligated the Union Pacific, among other things, to abandon and 
convey to the Government its railroad yard at Wallula in which-the Express 
Co.’s icing plant and facilities are located. That contract requires the Govern- 
ment to contract separately with the Express Co., and with others occupying 
any Union Pacific land subject to the contract and having any compensable 
interest in the property. 

The negotiations between the Government and the Express Co. culminated in 
an offer by the Government to pay the Express Co. $135,000 for (1) abandonment 
of the Express Co.’s icing plant and facilities at Wallula, (2) conveyance to the 
Government of all of the Express Co.’s rights and title thereto, and (3) surrender 
of the lease from the Union Pacific under which the plant and facilities occupied 
property of the Union Pacific. 

While the engineers of the Express Co. contended that the property to be 
taken by the Government had a value in excess of that offered, the Army en- 
gineers claimed a somewhat lower value than that offered. The final offer of 
$135,000 was accepted by both sides as a fair compromise. 

Upon acceptance of the Government’s offer of $135,000, the Government sent 
to the Express Co. for execution a formal contract containing the terms of the 
settlement. A copy of the proposed contract is attached hereto, marked ‘“Ex- 
hibit B.” 

While in process of execution by the Express Co., the Government notified 
the Express Co. that the offer was withdrawn, explaining that ‘‘no basis exists 
for entering into the proposed agreement with your company,” and contending 
that the Express Co. was a “‘tenant at will’ of the Union Pacific and therefore had 
no ‘‘compensable interest’? in the property to be taken by the Government. 
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This reversal of the Government’s position occurred long after the contract 


between the Government and the Union Pacific, referred to above, had been 
fully executed. 


CHANGE OF ATTITUDE OF GOVERNMENT RESPECTING PAYMENT FOR PROPERTY OF 
EXPRESS CO. TO BE TAKEN 


The change in the Government’s position from that of recognizing its obliga- 
tion to compensate the Express Co. for the property to be taken, to that of claim- 
ing there was no legal liability on the Government to pay anything for those 
properties and rights, rests, according to a letter from the Secretary of the Army 
to the committee dated July 6, 1951, upon a decision of the Comptroller General 
in a case (commonly referred to as the Alma case) wholly unconnected with that 
of the Express Co. 

The Alma case involved a grain elevator owned by Alma Cooperative Equity 
Exchange and located upon land belonging to the Chicago, Burlington & Quincy 
Railroad at Alma, Nebr. The elevator was located on land within the reservoir 
area of Harlan County Dam constructed by the Army engineers. The land 
occupied by the elevator was covered by a lease from the railroad company 
terminable upon 30 days’ notice by either party thereto. The contract between 
the Government and the railroad company, in which the railroad company agreed 
to convey its property to the Government, was made without reference to the 
elevator or any lessee upon railroad property that might be affected by the dam. 
The railroad company had notified the tenant of its intention to terminate the 
lease. On these facts, the Comptroller General ruled that the lessee was a mere 
tenant at will of the railroad company, had no compensable interest in the property 
taken by the Government, and therefore the Government was not legally bound 
to pay for the elevator. 

While it is not conceded that the holding of the Comptroller General in the 
Alma case is correct, the facts in the instant case are vastly different from those 
there considered. Some of these differences are: 

First; The landlord-tenant relationship between the Union Pacific and the 
Express Co. is merely incidenta] to the broader contractual relationship between 
those companies whereby the Express Co. furnishes the Union Pacific with 
refrigerator cars and icing services in connection with the transportation of 
perishable shipments by Union Pacific as a common carrier. An icing plant 
located adjacent to tracks of the Union Pacific at or in the vicinity of Wallula 
is & necessary instrumentality used in performing the service contracts; and, 
except for Government intervention, the Wallula plant would continue to be 
used indefinitely. 

Second: The contract between the Union Pacific and the Government expressly 
obligates the Government to ‘‘enter into a separate agreement with all persons, 
firms, and corporations who have any compensable interest or right in railroad 
property or facilities thereon * * * and obtain release of any and all such 
rights and iriterests.”’ 

Third: The Union Pacific lease to the Express Co. has not been terminated. 
(The Express Co. can and will obtain a release thereof from Union Pacific upon 
receiving from the Government payment of the amount agreed upon in settlement.) 

The Express Co.’s contention that the facts in the Alma case and those here 
involved are not the same is supported by the Department of the Army. In 
Secretary Pace’s letter to the committee dated July 6, 1951, it is stated: 

“The Pacific Fruit Express Co. occupies a portion of the right-of-way of the 
Union Pacific Railroad lying within the McNary lock and dam project. This 
project will require the relocation of a portion of the railroad thereby rendering 
useless the improvements of the company. The company occupies the railroad 
property pursuant to a lease dated August 29, 1932. The lease runs for an 
indefinite period subject to termination on 1 months’ notice by either party. 
During 1949 the Government negotiated a contract with the Pacific Fruit Express 
Co. looking to the acquisition of its improvements. These negotiations culmi- 
nated in an offer of the company to convey the improvements for $135,000. 
Subsequently, in a decision dated August 4, 1950, No. B-95043, the Comptroller 
General of the United States ruled in a somewhat similar case that there was no 
legal liability on the Government to make payment for the property of a lessee 
occupying premises in substantially the same fashion as the Pacific Fruit Express 
Co. occupies the railroad property in this case. Since the circumstances here are 
not identical with those covered by the Comptroller General’s opinion, this Department 
is requesting an opinion of the Comptroller General as to whether payment may 
be made to the company.”’ [Italics supplied.] 
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At the request of the Secretary of the Army, the Comptroller General formally 
ruled on the question in his letter dated August 17, 1951, of which the committee 
has a copy. Therein the Comptroller General determined that the Express Co. 
had no compensable interest in the property to be taken. 

Thereafter, in response to requests of the committee for an expression of the 
views of the Department of the Army with respect to H. R. 3616, the Secretary, 
by letter to the committee, advised in effect that since the Comptroller General 
had held there was no legal liability on the Government to make payment to the 
Express Co., it remained for determination by the Congress as to whether the 
equitable considerations involved would justify the relief proposed. 


PRECEDENTS FOR APPROVAL OF H. R. 3616 


While it is the contention of the Express Co. that the ruling of the Comptroller 
General is wrong and that the Government is liable for the value of the Express 
Co.’s facilities to be taken, still there is ample precedent for the approval and 
enactment of H. R. 3616 upon the basis of the equities involved and independently 
of questions of legal liability. 

In the development of the Columbia River through the construction of Bonne- 
ville Dam, Congress has, on at least three occasions, enacted laws authorizing 
payment for property and property rights taken, even though no legal right of 
compensation seems to have been admitted. The instances in which such legisla- 
tion was passed are summarized as follows: 

S. 607, Seventy-fifth Congress, first session (50 Stat. L. 648) 

This law authorized the payment to the owners of bridges across the Columbia 
River at Cascade Locks and Hood River, Oreg., of the actual cost of raising those 
bridges to insure free, easy, and unobstructed navigation of vessels in the pool 
formed by the Bonneville Dam. Despite binding legal contractual obligations 
of the owners of the bridges to alter them at their own expense and the recom- 
mendation of the Army engineers and the Secretary of the Army that the Govern- 
ment not participate in the cost involved because of the absence of any liability 
on the Government, the equities involved were considered sufficient by Congress 
to warrant enactment of the law whereby the entire cost involved in raising the 
bridges, estimated to be $619,000 (but eventually amounting to $1,081,305.96), 
was paid by the Government. (See Rept. No. 890, 75th Cong., Ist sess.; also 
H. Doc. No. 642, 78th Cong., 2d sess.) 

S. 270, Seventy-sixth Congress, first session, (53 Stat. C. 1458) 

This statute authorized payment of damages to Lofts & Son for the loss of its 
sand and gravel plant at the mouth of the Hood River and its inability to further 
carry on operations of removing sand and gravel from leased land by reason of 
flooding by backwaters of the Bonneville Dam. The land involved was held by 
Lofts & Son under a year-to-year lease. The owner of the land granted the 
Government a flowage easement over the leased lands and other lands owned by 
it. The Secretary of War recommended to the committee that the measure 
proposed be not enacted into law because the short-term lease held by Lofts & Son 
did not, in his opinion, afford any legal basis for paying the amount claimed. In 
approving the measure the committee concluded that the War Department’s 
recommendation had proceeded upon an erroneous premise and that the Govern- 


ment in equity and good conscience should redress the resulting wrong. (See 
Rept. No. 124, 76th Cong., Ist sess.) 


Private Law 477, Eighty-first Congress, second session (S. 469) 


By the enactment of this law Congress authorized the payment to Cathryn A. 
Glesener of damages sustained by her through the raising of the level of the Colum- 
bia River behind Bonneville Dam, which rendered useless a wharf and other 
facilities owned by her which extended into the river from shore property occupied 
by her under a short-term lease. 

The Army engineers were of the opinion that the claimant should be compen- 
sated for the loss. The Attorney General, however, decided that the claimant 
was not entitled to payment. Nevertheless, because of the precedent established 
by Congress in authorizing reimbursement for expenses involved in altering the 
two bridges across the Columbia River and in compensating Lofts & Son, for 
damages to its sand and gravel plant, both due to construction of the Bonneville 
Dam, the Attorney General raised no objection to enactment of the law. (See 
Rept. No. 1977, 8ist Cong., 2d sess.) 
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Pacific Fruit Express Co. will be glad to turnish the committee with any further 
inrormation it may desire in the consideration ot the bill. 


Exurpit A 


Brier Description or Paciric Frorr Express Co.’s Ice-MANUFACTURING 
PLANT AND RELATED FacrLitres AT WALLULA, WASH. 


The properties known as the Wallula ice-manufacturing plant of the Pacific 
Fruit Express Co. consist of a group of buildings and structures occupying an 
area about 700 feet long by 150 feet wide, situated alongside the Union Pacific 
Railroad at the town of Wallula, Wash. 

This location is about 1 mile from the easterly bank of the Columbia River 
and 16 miles upstream from McNary Dam, now nearing completion. Normal 
elevation of the lake which will be created by McNary Dam is 340 feet above 
sea level, and at this elevation the site of the Wallula ice-manutacturing plant 
will be flooded to a depth of 14 feet. 

The principal building of the group is the ice-manufacturing and storage build- 
ing, about 165 by 117 feet, housing three ammonia compressors, refrigeration coils, 
treezing cans, crane, motors, and accessory equipment with space tor storage of 
7,000 tons of ice. The daily manufacturing capacity of the plant is 65 tons. A 
condenser structure occupying an area 18 by 25 feet, adjoining the manufacturing 
and storage buildings, completes the main features of the ice-manufacturing 
equipment. 

For water supply, there is a 75-000-gallon concrete reservoir 30 by 48 feet with 
pumping equipment and necessary housing. 

In addition to these principal structures, the properties include seven smaller 
buildings on the order of about 16 by 30 feet, serving the purpose of supply, 
storage, garage, blacksmith shop, office and the plant manager’s residence. 
Finally, there are eight minor buildings or sheds on the order of 6 by 8 feet to 
8 by 20 feet, which are used as tool and equipment sheds, bunkhouse facilities, 
and for miscellaneous commissary purposes. 

In addition to all these structures, there is an icing platform, which is a wooden 
trestle-like structure, equipped with conveyer chain and electric motor for the 
purpose of transferring ice from the storage rooms and placing it in bunkers of 
refrigerator cars. This icing platform is of sufficient length to permit icing of 
15 cars at one time. 

The plant has been operated normally at a high-capacity factor, and during the 
last 8 years has supplied from 12,000 to 20,000 tons of ice annually with an annual 
average of 16,300 tons. 





Exuisit B 


AGREEMENT FOR RELOcTION oF IcinG FactLities OF THE Paciric Fruir Express 
Co., NECESSITATED BY THE CONSTRUCTION OF McNary Dam ANpD RESERVOIR 


Agreement No. 

This Agreement, entered into this - day of - ... A. D. 1950 by and be- 
tween the United States of America (hereinafter called ‘““Government’’), party 
of the first part, represented by the Contracting Officer executing this Agree- 
ment; and the Pacific Fruit Express Company, a Utah corporation (hereinafter 
called ‘“‘Company’’), party of the second part. 

WITNESSETH: ; 

Whereas under and by virtue of the provisions of the act of the Seventy-Ninth 
Congress, First session, approved March 2, 1945 (Public Law 14), entitled ‘“‘An 
Act authorizing the construction, repair, and preservation of certain public works 
on rivers and harbors and for other purposes,” as amended by joint resolution of 
the Seventy-Ninth Congress, second session, approved February 18, 1946 (Pub- 
lic Law 300), entitled “To provide for proceeding with certain rivers and harbors 
projects heretofore authorized to be prosecuted after the termination of the 
war,” the Government is engaged in constructing the McNary Dam and Res- 
ervoir, Columbia River, Oregon and Washington; and 


Whereas the construction and operation of said dam and reservoir will involve 
and necessitate the relocation of the Company’s icing facilities now located at 
Wallula, Washington, which facilities are within the limits of the Union Pacific 
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Railroad Company’s Wallula Yard to be relocated under the applicable provisions 
of Agreement No. DA—45—164—-eng-29; and 

Whereas the Government, in fulfillment of its obligations to relocate said 
Company’s icing facilities, will perform same by reimbursing the Company a sum 
of er as hereinafter provided in Article I, paragraph (a), of this Agreement; 
anc 

Whereas the relocation of the Company’s icing facilities, in the manner provided 
herein, is to the best interest of the Government; 

Now, THEREFORE, for and in consideration of the premises and the mutual 
benefits and advantages accruing hereunder to each of the parties hereto, it is 
agreed by and between the parties hereto as follows: 


ARTICLE I-—EXHIBITS 


(a) The following exhibit is attached hereto and forms a part of this Agreement, 
being identified by the signature of the Contracting Officer representing the Gov- 
ernment, and the Chief Engineer representing the Company. 

(1) Exhibit A: A statement showing in detail the estimated cost to the Govern- 
ment, as predetermined and hereby agreed upon by the contracting parties hereto, 
for the relocation of the icing facilities of the Company now located at Wallula, 
Washington. 


ARTICLE II--OBLIGATIONS OF THE UNITED STATES OF AMERICA 


The Government agrees that it will: 

(a) Pay the Company the sum of one hundred thirty-five thousand dollars 
($135,000) toward the relocation elsewhere of the Company’s icing facilities now 
located at Wallula, Washington. This amount of money is the estimated cost 
(hereby predetermined and agreed upon) of reproduction of the Company’s 
existing icing facilities at Wallula, Washington, except as set forth in Article III, 
paragraph (a), less credit to the Government for depreciation, said reproduction 
cost and depreciation being computed on the basis indicated in Exhibit ‘‘A.”’ 
Said payment shall be made promptly and in any event within thirty days after 
the Company has complied with the provisions of Article III, paragraph (b). 


ARTICLE III-—OBLIGATIONS OF THE PACIFIC FRUIT EXPRESS COMPANY 


The Company agrees that it will: 

(a) Upon written notice from the Contracting Officer and in consideration of 
the payment of one hundred thirty-five thousand dollars ($135,000) as set forth 
in Article II, paragraph (a), abandon to the Government its existing icing facilities 
located at Wallula, Washington (for components thereof, see Exhibit “A’’ attached 
hereto), provided the Company shall not be required to abandon said icing 
facilities before the Ist day of March, 1951. It is understood thet the Company 
will retain possession of one (1) incline conveyor reduction unit and one (1) 
icing platform reduction unit. 

(b) Convey all its rights and title to said icing facilities at Wallula, Washing- 
ton (except as aforesaid), to the Government by properly executed warranty 
bill of sale and, further, will obtain from its present lessor, Oregon-Washington 
Railroad & Navigation Company, cancellation of existing lease agreement cov- 
ering site occupied by said icing facilities at Wallula, Washington, together 
with release from Oregon-Washington Railroad & Navigation Company of all 
demand for future rental or other claim of compensation for the location of the 
Company’s facilities upon lands of said lessor Within said Wallula Yard, it being 
understood that said lands are to be conveyed to the Government by said lessor 
in accordance with Agreement No. DA45—164-eng29 hereinabove mentioned. 

(ec) Nothing in this Agreement shall obligate the Company to replace in kind 
or in their entirety at another location all of its icing facilities now located at 
Wallula, Washington. 


ARTICLE IV--GENERAL PROVISIONS 


(a) In the event the performance, in whole or in part, of the obligations of the 
respective parties under this Agreement is hindered, interrupted, or prevented by 
war, strikes, lock-outs, fire, acts of God, or by other similar or different acts of 
civil or military authorities, or by any cause beyond the control of the respective 
parties hereto, whether similar to the causes herein specified or not, the obligations 
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of the respective parties under this Agreement shall be suspended to the extent 
and for the time that performance thereof is prevented or affected by such hin- 
drance, interruption, or prevention; but due diligence shall be observed by the 
respective parties hereto, as far as lies in their power, in performance of their 
respective obligations under this Agreement. 

(b) Except as otherwise specifically provided in this Agreement, all disputes. 
concerning questions of fact arising under this Agreement shall be decided by the 
Contracting Officer, subject to written appeal by the Company within thirty (30) 
days to the Head of the Department concertied or his duly authorized representa- 
tive, whose decision shall be final and conclusive, unless there is a judicial appeal. 
on the part of the Company. In the meantime, the Company will diligently pro- 
ceed with performance of its obligations hereunder. 

(c) The Company warrants that no person or selling agency has been employed 
or retained to solicit or secure this Agreement upon an agreement or understanding 
for a commission, percentage, brokerage, or contingent fee except bona fide em- 
ployees or bona fide established commercial or selling agencies maintained by the 
Company for the purpose of securing business. For breach or violation of this 
warranty the Government shall have the right to annul this Agreement without 
liability or in its diseretion to deduct from the contract price or consideration the 
full amount of such commission, percentage, or brokerage, or contingent fee. 

(d) No Member of, or Delegate to, Congress or Resident Commissioner shall be 
admitted to any share or part of this Agreement or to any benefit that may arise 
therefrom, but this restriction shall not be construed to extend to this Agreement 
if made with a corporation for its general benefit. 

(e) In connection with the performance of this Agreement, the Company 
agrees not to employ any person undergoing sentence of imprisonment at hard 
labor. 

(f) In connection with the performance of this Agreement, the Company 
agrees not to discriminate against any employee or applicant for employment 
because of race, creed, color, or national origin, and further agrees to insert the 
foregoing provision in all subcontracts hereunder, except subcontract for standard 
commercial supplies or for raw materials. 

(g) The terms ‘Secretary of the Army” or ‘‘Head of the Department”’ as used 
herein shall have one and the same meaning and shall include the Assistant 
Secretary of the Army; and the term “his duly authorized representative’’ shall 
mean the Chief of Engineers, Department of the Army, or an individual or board 
designated by him. 

(h) Except for original signing of this agreement, and except as otherwise 
stated herein, the term ‘‘Contracting Officer” shall include his duly appointed 
successor or his duly appointed representative. 

(i) The Government reserves the right to terminate this Agreement for its 
convenience at any time prior to completion of the work herein provided for. 
In the event the Government exercises such right, fair compensation will be paid 
to the Company for expenditures made pursuant to the Agreement for such 
demobilization as may be necessary. 


ARTICLE V-—-RELEASE BY PACIFIC FRUIT EXPRESS COMPANY 


(a) In consideration of payment and the fulfillments of the mutual covenants 
herein set forth, the Company does hereby release forever the Government from 
any and all claims or demands for damages to or causes of action of every kind 
relating to its property involved herein arising out of the relocation of its icing 
facilities now located at Wallula, Washington. 

(b) This Agreement shall be subject to the written approval of the Chief of 
Engineers, Department of the Army, and shall not be binding until so approved. 

In witness whereof, this Agreement has been executed by the Pacifie Fruit 
Express Company, by and through its Vice President and General Manager, and 
by the Government pursuant to their respective authority in law as of the day and 
vear first written above. 

THe UnitTep StTaTEs oF AMERICA, 
By ————- —--—. 
Colonel, Corps of Engineers, 
Contracting Officer. 
Paciric Fruir Express CoMPANy, 
By —-—— —-——_. 
i Vice President and General Manager. 
Attest: 
——_— ———., Assistant Secretary. 
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a , certify that I am of the corporation named as principal 
in the Agreement; that K. V. Plummer who signed the said Agreement on behalf of 
the Pacific Fruit Express Company was the Vice President and General Manager 
of said corporation; that I know his signature and that his signature thereto is 
genuine; that said Agreement was duly signed for and in behalf of said corporation 
by authority of its governing body and is within the scope of its corporate powers. 

zy , certify that I am the Assistant Secretary of the corporation 
named as principal in the Agreement; that K. V. Plummer who signed the said 
Agreement on behalf of the Pacific Fruit Express Company was the Vice President 
and General Manager of the said corporation; that I know his signature and his 
signature thereto is genuine; that said Agreement was duly signed for and in 
behalf of said corporation by authority of its governing body and is within the 
scope of its corporate powers. 


Exuisit A.—Estimated cost to the Government for the relocation of the icing facilities 
of the Pacific Fruit Express Co. now located at Wallula, Wash. 


Estimated depre- 
ciation 


on Description (ice plant, buildings and equipment) pte ace AOR re I CT mee eet ee 


} Reproduction cost | 


Pacific Corps of | Pacific | Corps of 
Fruit Ex-| Engi- (Fruit Ex-| Engi- 


press Co. neers press Co. neers 
= | 4 
2 | Pump room. ‘ " ees bee eg $1, 835 $1,985 | $918 $1, 150 
3 | Compressor room , ei intceibaheledebaciia : 9, 144 8, 374 | 4, 572 4, 850 
4 | Compressor foundation ae. ; 5, 030 4, 547 | 1, 885 2, 620 
5 | Tank room. ___. 3 i 20, 301 21,024 | 11,200 14, 300 
6 Day and dock storage... ie Gana ip emp 15, 511 13, 369 | 9, 830 8, 200 
7\|W inter storage room No. 1 coe ; te c 26, 259 25, 501 | 9, 800 10, 700 
& | Winter storage rooms Nos. 2. and 3___. - 46, 443 43,968 | 17,300 16, 300 
9 | Roof-tank dock and storage rooms __--_.- 7, 949 8, 219 5, 109 7, 300 
10 | Trusses tank dock and storage rooms 3, 363 3, 215 1, 681 1, 000 
11 | Condenser structure _- : sates 3, 452 3, 041 1, 300 2, 050 
12 | 15ear icing platform 2 ‘ 24, 460 22, 693 16, 150 14, 090 
13 | Ieing-platform machinery (less reduction unit) - 3, 162 3, 136 2, 210 2, 300 
14 | Salt house iduicnaveduiiobennt 1, 326 (') 572 
15 | Plant office Bl on Se 6, 752 6, 380 3, 600 3, 980 
16 | Reservoir and pump house. sal nee 11, 482 9, 954 5, 980 4, 990 
17 | Materials and supplies building. .....__.- Shen ini 1, 449 1, 500 1,918 750 
18 | Heater house and garage leanto._.._..-..-- AEC 1, 863 1. 620 1, 302 810 
19 | Charcoal-storage house niall ihe Aiikieaiatiianial tea acs pani 2, 215 1, 726 1, 550 860 
20 | Blacksmith shop ee Nd oslo er deacchiree IN : 1, 540 1, 200 | 1, 080 600 
21 Plant manager’s cottage_...................-. ad 9, 830 9, 750 4,915 4, 870 
22 | Garage and pump shelter... :__- pinknpism hweataletis 1, 121 1, 110 392 | 530 
23 | Underground water and sewer ieee re. Sal ‘ 9, 444 9, 092 4, 065 5, 800 
24 | Miscellaneous buildings and facilities............_..-- 2,011 2, 080 880 1. 040 
25 | Included in item No. 23 bee, 7 6 . 
26 | Double skip elevator : Bal 4,748 5, 263 2, 460 3, 400 
7 | Refrigeration mac hinery (less reduction unit). _ ee 72,976 | 75,335 43, 143 39, 860 
Electrical equipment ? | 9, 584 wn 6, 100 
Total. sa aberisiet cihsntinc: ini etal eaizonaicn Adedhtcaien tokuans 293, 666 293, 666 152, 912 3 158, 650 
os ated reproduction cost . sconce see es 
| Estimated relative depreciation on new structure ----| 158, 666 
| Amount due Pacific Fruit Express Co___........-- SOOO Fo ciccnticccnfasewnkswae : 








1 Included in item No. 12. 

2 Electrical work included in ‘‘Building” in Pacific Fruit Express Co. estimate but was not included 
with “Buildings” in Corps of Engineer estimate. 

3 Use $158,666. 


Approved: [Date] 
Tue Unirep States or AMERICA, 
By ———— — —, 
Lieutenant Colonel, Corps of Engineers, 
Contracting Officer. 


Approved: {Date} 
Paciric Fruir Express Company, 
By ———- ——— 


’ 


Chief Engineer. 





